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%t{ alf% Hr WfiV-WtqT + aduty qqw mm i at qI IV qr+qr + vfl WrTf+rft dtt qRTl{ TIl VRq

gf#%Tft6tWftV gvmlqftwrmqqq wga%rv6m{,§tnf%q+wtg#fRw $ v%ar {I

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vnavt€nmlqftwr qr8rr:-

Revision application to Government of india:

(1) +th@u€qqr© vf&ibn,1994#tura©aa{Rqaw =TV Tm@t%vft+l® urn fr
7q-ura + yqq qwq h aBta Eqftmr w&qq wgftq vif+, wm vt©n, fRv Mrm, uvm RvFr,
+ft+fm, aftvT€FTVqT, +VR IITt, q€ft€gF: 1 loc)or #r#tqTftvTf{IT :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by Brst proviso to sub-section (1) of Section-
35 ibid

(q) qfivrg©8fqb vw&+qvtT#t§TfqqN mkt f+a WKnrHvr©qqrugT++qTfM
wvFrHt®\wvwHtqr€+qTtEuqrF+,4rfqa WPIHnWKH+qTiq€f%a6WgT++
nfhtf}wvKrn&6tTr@=R9f#nhd<TvsfIll

In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factorY or in a
warehouse.

(v) VR7 h €TF f#ff lrg vr viv + fhafR7 qrv qt qr qrq # f+fhrhr q
mqrqqqrv–rbft&#qTq++qtvnQ+qTFf+anyu vieT :# WfM el
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In case of rebate of duty of excise on goods exported to anY countIY or territoIY
outside India of on excisable material used in the manufacture of the goods wInch are

exported to my country or territory outside india.

(Tr) qRqFq,qrjITTTq RR %n VTtab gT@ (MT w TZTqqt)mvfMqqrqr© 611

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(Er) dfMiwnqT#t:nnqT RMb !;TTm+f+vqt Hdl %ftaqm#tq{€3hqt mtVqt IT
HRT q+ R,N % !dTM ,iTaV, ,rn,r + gRt VfR,r O hTM R Tr RR + fiR Hf&fhM (+ 2) 1998

wr(r I09TrafqInfbR TV§FI

Credit of any duty allowed to be utilized towards payment of excise dutY on final
products under the provisions of ads Act or the Rules made there under and such
order is passed by the Commssioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) §rr€hr ©nqq qrvv (wft©) %rvTq6ft, 200r%fhw 9 % gmtv ftfqffg wa +@IT VI-8 + vT

vfhft t, !f§v 3ntqr %5rfR grtqT #f§7 ftqTq # #tv gnr % qtzrlg-wig Rf ;dIg ©ijqr qt qt-a
vfbft + vrq Bfb aIT+a fbIT vr+r qTf%qI nih vrq @rm ! ©r !@i qfbf + +ata gTn 35-q +
ft8ff\7=R%wr7rv%©qz% vrqaqH-6vmq#tvfi$fF€tHt qT@I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencihg payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfbrIm+at%vrqqd+©7mqvqvr© WIt nw+qq€Tvrvrt200/-=$tvTTrRTq€F
vw 3irq§t+@n6q \qvr@+@nr8'atrooo/- # =M VT?TV#gTI'1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rg. 1,000/- where the amount involved
is more than Rupees One Lac.

tfhnqvq,#ghlWnqT gwqf +nBC wftMRWHf©qwt%vftwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ++hr @qnq qrvlr %f&fbm, 1944 +t urn 35- ft/35-x % sink:-
Under Secdon 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3HfaBT qfMR f RTF HITTI % wn 8 wfM, wfMt % TH&t :# dha w, +-dhl

©wa gMT+ hTm wft3fh{ NmTf&gwr Wa) qt qf%rTI §qhr fInn, ©€qqiVTq + 2“' uvb
qSTTdt vm, wvtqr, ntrUtqFH, ©qqVIVTV-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2"dfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,OOO/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate
place where the bench of the Tribunal is situated.
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(3) vfl w mtv + q{ sv wjqff vr mrjqr &T e ut vaq qm qtqw % fh =fItr vr !qVTq ai{%
dv tfhn©rn mfiFm aq % {jjsT #if% faw q€Tqnt&qq+%fRT %qTf+qft wfM
qnTf&qwrqtTqwft@vr+.€hrYt©H#rvqnMfMvrm§ I

In case of the order covers a number of order-in-Original, fee for each O.1.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @nvq TW wf&fhn r970 vqr tRfTfbv qt aljsgt -1 % +mtv fIatftv f+F WEVTr au
©rqqq vr qg©Ttqr v'rTf+=rfI Mm VTf&qTft % ©fjqr + + vaq #t qq vfbItS 6.50 qt vr @wmv
qI@ftn@n€iqTqTf{al

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) §qqtttHf&vwiqt qt f+funtqr+fwrff 6r gH ft mm wqfV7fWIT vrm e qt tim
Tv%, &.€hraqr€q qrvqV+§qTqI wftdbrqmT%or (qMffRf#) f+m, 1982 +fRfjael

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) gRT w, ##bura qj@ IT++vTW wftdnqnTf&war W:a) ub vfl wft©t % qm&
if q&FiM (Demand) vi.& (Penalty) qT 10% $ qH qtqT HRRpt it €1dt%, Hf&HtmlgaNT
10 qfiF wu, 81 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

#r€hr ngn qj@ BBC RVTW q4mta, qrd+© §HTT qMr #tvbr (Duty Demanded) I

( 1) dv (Section) IID %e§T R£#fIT ITfPr;

(2) fwnq@T+qqz+ftE#TITfim;
(3) +T& BfB fhMt+fhFT 6 % eTd bT ITfIrI

q§ljwn'dRd wOw +q§Ry{ wn#gpu fT wf}a’nfMqd hf#FIg vf ©nfhn
VTr el

For an appeal to be filed before the CESTAT, 10% of the Duty & PenaltY
confirmed by the Appellate Commissioner would have tO be pre-depositedl provided
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Centrd Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;

amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) A gfjqT%Vft wfMnf&qwr%©v© qd qM wgn qMqT@YRvTRa8avhr %II qq

qj@# 10% uqm7warq§t%q@@KMRvga4wK4 10%Ww#FqT©Mt1

In view of above? an appeal agaLnst Ibis order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty
or penalty2 where penalty alone is in dispute.”

and penalty are in dispute,

:;gbE?;
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Travel Way, C-901,

Richmond C,rand, Near Torrent Power Sub-station, Prahla(inagar

Road9 Makarba, Ahmedabad- 380 015 (hereinafter referred to as

“the a'ppett(lrt?i against Order-in-Original No.

276/WS08/AC/KSZ/2022-23 dated 17.02.2023 (hereinafter

referred to as “the impugned order”) passed by the Assistant

Comrnissioner, Central GST, Division IV, Ahmedabad South

(hereinafter referred to as “the adjudicating authority’) ,

2. Briefly stated, the facts of the case are that the appellant were

holding Service Tax Registration No. AKEPM0766FSD001. On

scrutiny of the data received from the Central Board of Direct Taxes

(CBDT), it was noticed that the appellant had declared less gross

vdue in their Service Tax Returns (ST-3) for the F. Y. 2015-16 as

compared to the gross value declared by them in their Income Tax

Return ITR/TDS Returns. Accordingly, it appeared that the

appellant had mis-declared the gross value of sales of service in the

service tax returns and short paid /not paid the applicable service

tax. The appellant were called upon to submit copies of relevant

documents for assessment for the said period. However, the

appellant neither submitted any required details/documents
explaining the reason for the difference rgised between gross value

declared in ST-3 Returns and Income Tax Return (nR)/TDS nor

responded to the letter in any manner.

H

2.1 Subsequently, the Appellant were issued Show Cause Notice

No.CGST/WS08/Range-I/O&A/TPDN( 15- 16)AKEPM0766FSD00 1 /
2020-21 dated 05.04.202 1 wherein:

a) Demand and recover an amount of Rs. 3,47,944/- under

proviso to Sub Section (1) of Section 73 of the Act along with
interest under section 75 of the .c£ Act 1994

1%
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F.No. GAPPL/COIVI/STP/4469/2023-Appeal

referred to as ’the ,4cf') .

b) Impose penalty under the provisions of Section 77 and 78 of
the Act.

2.2 The Show Cause Notice was adjudicated ex-parte vide the

impugned order by the adjudicating authority wherein:

a)

b)

C)

The demand of service tax amounting to Rs. 3,47,944/- was

confirmed under section 73(1) of the Act by invoking extended

period of 5 years along with interest under section 75 of the

Act

Penalty amounting to Rs. IO,000/- was imposed under section

77 (2) of the Act for failure to assess the tax due on the service

provided and furnish a return in the format of ST-3 return

within the specified time.

Penalty amounting to Rs. 3,47,944/- was imposed under 78 of

the Act.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the Appellant have preferred the present

appeal, inter alia, on the following grounds:-

> That the appellant are proprietorship firm of Ms. Matt:re M.

IV[aheshwari and were providing Air Travel Agent service.

> That the SCN and OIO issued on presumption on third party

data provided by ’ Income Tax department without any

independent inquiry or verification of the data before issuance

of SCN and Qonfirming the demand.

> That the calculation of service tax is erroneous as the SCN

presumes entire receipt as consideration of Taxable service

which is against the principle of 1:

5
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Supreme Court in the case of Larsen and Tourbo as reported

in 2014 (3030 ELT 3 (SC).

> The appellmlt submit that the. applicable service tax is

specified under Rule 6(7) of Service Tax Rules 1994 at the rate

of notified fates (0.7% for the Domestic Air Booking and @ 1.4

% for International Air Bookings) .

> That the appellant submit that the demand of Service Tax in

the SCN is at normal rate of 14.5 % on total received, which is

not sustainable.

> That the appellant submit that the demand of Service Tax

under “Business Auxiliary Service” is not justified when the

. appellant provided services as “Air Travel Agents”. They

provided service to clients for “booking passage by air” as the

Air Travel Agents and not to IATA agents as their “Commission

Agents”. The appellant does not become service provider when

they have received discounted tickets from other IATA agents

for there own business requirement. Service Tax labiality

cannot be fastened on “Air Travel Agents” for purchasing

discounted tickets.

> Whenever the appellant has received discounted tickets from

the other IATA Agents etc. Such other IATA agents have

charged service tax from them as per prevailing law. 2019

(25)GSTL 460 (Tri-Ahmd.)-CST, Ahmedabad vs. OM Air Travles

Pvt. Ltd. has settled this position.

> The appellant submit that the other IATA agents who provided

appellant discounted tickets have already paid service tax on

entire taxable value of air ticket



F.No. GAPPL/COM/STP/4469/2023-Appeal

> The entire amount received has -be treated as “C'um-tax-value”I

even if service tax is held as payable. Service tax demand is

required to be re-calculated on this aspect.

> The demand of Service tax is not sustainable on time

limitation for issuance of SCN dated 05.04.2021 for F.y. 2015_

16

> That the appellant further submit that when the service tax is

not demandable when exemption is available penalty cannot

be imposed.

4. Personal hearing in the case was held on 22.12.2023. Shri

P.P.Jadeja, Chartered Accountant appeared on behalf of the

appellant for personal hearing and reiterated the written

submission. He stated that his client is an Air Treavel Agents. The

service turnover is less that threshold limit. In ITR total income has

been shown as service turnover while it includes the ticket price

also. Benefit of Notification 33/2012-ST dated 20.06.2012 is
available to the client.

5. The appellant has subrnitted following copy of documents (1)

ITR for F.Y. 2014-15 & 2015-16 (2) P & L Account and Balance

Sheet for F.Y. 2014-i5 & 2015-16 (3) Trial Balance Sheet and ledger
account for F.Y. :20 14- 15 & 20 15- 16.

6. Before taking up the issue on merits, I proceed to decide the

Application filed seeking condonation of delay. As per Section 85 of

the Finance Act, 1994, an appeal should be filed within a period of 2

months from the date of receipt of the decision or order passed by

the adjudicating authority. Under the proviso appended to sub-

section (3A) of Section 85 of the Finance Act, 1994, the

Commissioner (Appeals) is empowered to condone the delay or to
allow the filing of an appeal Deriod of one month
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thereafter if, he is satisfied that the appellant was prevented by

sufficient cause from presenting the appeal within the period of two

months. Considering the cause of delay given in application as

genuine, I condone the delay of 1 day and take up the appeal for
decision on merits.

7. 1 have carefully gQne through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the

adjudicating authority, confirming the demand of service tax against

the Appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period F. Y. 2015-16.

8. i find that in the SCN in question, the demand has been raised

for the period F.Y 2015-16 based on the Income Tax Returns filed_ by

the appellant uld the impugned order was issued without

conducting personal hearing i.e. ex-parte.

9. 1 also find that, the appellant have contended that transaction

of sale/purchase of the Air Tickets me not within the purview of

Service Tax levy. They also contended that Rule 6(7) of Service Tax

1994 was available to the appeljant before 01.07.2017 considering

the income received as commission income, however as the amount

of “Commission” was within exemption limit of Rs. 10 lacs allowed

to small service providers under Notification No. 33/2012-ST dated

20th June, 2012. The Rule 6(7) of the Service Tax Rules states as

under:

“Rule 6(7) The person liable for paying the service tax in relation to the

services of booking of tickets for travel by air3 provided by an air travel

agent, shaH have the option, to pay an amount calculated at the rate of [0.7%]

Of the basic fare in the case of domestic bookings, and at the rate of [1.4c%] of
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the basic fare in the case of international bookings, of passage for travel by

ahl during any calendar month or quarter, as the case may be, towards the

discharge of his service tax liability instead of paying service tax [at the rate

of spec@ed in Section 66B of Chapter V of the Act and the option, once

exercised, shall apply uniformly in respect of aa the bookings of passage for

trave! by air made by him and shall not be changed during a $nancial year

under any circumstances.

Explanation - For the purposes of this sub-rule, the expression "basic fare"

means that part of the air fare on which commission is normally paid to the

air travel agent by the airline.”

10. 1 also find that the appellant submitted various documents in

support of their claim for exemption from service tax, which was not

produced by them before the adjudicating authority and first time

submitted at appeal stage. In this regard, I am of the considered view

that the appellant cannot seek to establish their eligibility for

exemption at the appellate stage by bypassing the adjudicating

authority. They should have submitted the relevant records and

documents before the adjudicating authority, who is best placed to

verifr the authenticity of the documents as well as their eligibility for

exemption.

11. Considering the facts of the case as discussed hereinabove and

in the interest of justice, I am of the considered view that the case is

required to be remanded back to the adjudicating authority to

examine the case on merits and also to consider the claim of the

appellant for exemption from the service tax. The appellant is
directed to submit all the records and documents in support of their

claim for exemption from the service tax before the adjudicating

authority. The adjudicating authority shall after considering the

records and documents submitted by the appellant decide the case

afresh by following the principles of natural justice.
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12. In view of the above discussion, I remand the matter back to

the adjudicating authority to reconsider the issue a fresh and pass a

speaking order after following the principles of natural justice.

13. wft©qafTra®##t'T{wftvvrfhrna@Htvaft+&f#nvrTr{I

The appeal filed by the Appellant stands disposed of in above

terms .

:4£9X-'t!
dId=id §r

~%W ( art@)

Date : 23'12'2023

(-&laW)&f'

dt .dt .qa.gt,

BY RPAD/ SP©BD POST

M/s. Travel Way,
C-901, Richmond Grand,
Near Torrent Power Sub-station
Prahladnagar Road, Makarba,
Ahmedabad – 380 015.

To

Appellant

The Assistant Commissioner
CGST & Central Excise
Division VIII, Ahmedabad. Respondent
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Copy to
The Principal Chief Commissioner, Central GST, Ahmedabad
Zone.
The Commissioner Central GST, Ahmedabad South
The Assistant Commissioner, CGST, Division VIII,
Ahmedabad South
The Asstt. Commissioner (HQ System) Central GST,
Ahmedabad South (for uploading the OIA) .
Guard File.

File

1.

2.
3.
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